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20 August 2025


Dr John Brayley
C/o- Legislation and Policy Team
Office of the Chief Psychiatrist
PO Box 287
Rundle Mall
Adelaide SA 5000


By email: healthOCP@sa.gov.au  


Dear Dr Brayley,

Re: Supplementary Consultation Regarding the Mental Health Act 2009 – Government Review

Thank you for the opportunity to provide input into this supplementary consultation regarding the Review of the South Australian Mental Health Act 2009. We recognise that this additional consultation has been prompted by several critical incidents that have occurred locally and interstate and acknowledge the impact of these events on all those affected. Nothing we write in this letter should be taken to in any way diminish the seriousness or impact of these events; rather we hope to make a constructive contribution to charting a pathway forward.    

JFA Purple Orange has welcomed the South Australian Government’s intent to draft a new Mental Health and Wellbeing Bill for our state, and we provided our previous feedback in accordance with this. However, we are concerned about the nature of the content and process for this supplementary consultation; that the Discussion Paper seems to be, as is implied in the first paragraph of the introduction, an underdeveloped reaction to the politics of recent events. If so, then what is missing is the deeper work required to ensure the additional reforms will have the intended effects and work well with the previous proposals as part of a cohesive whole. This is not to say the matters raised are not important or that the previously proposed reforms were sufficient to deal with them; only that the Discussion Paper carries a set of ideas that may not be fully integrated with the ideas brought forward in earlier work. 

As external observers of this process, it had appeared to us the work on drafting the new Bill had been based on an objective to elevate a human rights and wellbeing-based approach to mental health per the 2022 South Australian Law Reform Institute (SALRI) independent legislative review report. The revised approach revealed in this Discussion Paper seems to be to quickly retrofit a ‘prevention of harm’ model to the Bill while maintaining the previously drafted clauses including those with a different and possibly conflicting focus. We are concerned this approach may not be sufficient to produce an effective, fit-for-purpose, piece of legislation. We strongly believe such a shift in approach – one that the Discussion Paper acknowledges produces conflicts that need to be balanced in implementation – requires an additional allocation of time and resources to enable a comprehensive process to reexamine all parts of the Bill and test the conflicts to ensure they are mitigated. 

In our view, there would be benefits to commissioning SALRI to undertake an additional limited review to examine the elements of the new proposals that were absent from the Terms of Reference for its original 2022 review. This input can then inform a thorough process that engages all stakeholders to carefully and thoughtfully design a comprehensive, coherent, and purposeful response to the issues at hand. We strongly believe getting this legislation right is important enough to warrant investing additional time and resources rather than to risk unintended consequences resulting from a drafting process that has made a sharp change in direction mid-way through.   

Recommendation 1: The South Australian Minister for Health and Wellbeing should provide the Office of the Chief Psychiatrist more time and resources to undertake the additional reforms properly and to more fully interrogate their potential impacts, consequences, conflicts, and relationships with the existing proposals and other legislation and service systems.

We concur with the sentiment in the Discussion Paper that legislative changes can only be one part of any solution to prevent critical incidents. There also needs to be attention given to broader mental health policies, practices, training, infrastructure, and similar, as well as the urgent need for governments to invest sufficient funding to meet community demand for services. We highlight the recent South Australian Government commissioned report that found the funding shortfall to be about $125 million per year. More broadly, we endorse the recognition that addressing other broader societal issues, especially the current housing crisis, are also essential elements of the solution. As is widely recognised, the presence of accessible, secure, affordable housing in each person’s life is essential for wellbeing and provides the crucial base from which other elements of life can be pursued. 

Recommendation 2: The South Australian Government should invest in the mental health system at a sufficient level to meet community demand. It should also act with urgency to address other intersecting areas, especially the current housing crisis. 

Notwithstanding these points, we recognise the Discussion Paper raises important topics and we hope it will prompt conversations and deeper thinking about the best way forward for the coordination of services, prevention, early supports, response, recovery from crises, ongoing support to live well, and advancement of life chances, while also ensuring there are appropriate measures to prevent harm. We note other jurisdictions are grappling with the same challenges and urge the South Australian Government to engage with its interstate counterparts to devise appropriate reforms. The Discussion Paper refers to Victoria’s legislation multiple times, but it is likely that lessons can also be drawn from the ACT’s approach and elsewhere. 

Below, we provide some feedback on the specific items mentioned in the Discussion Paper. We acknowledge our contribution raises more questions than it provides solutions, but this reflects our concern about the need to more deeply interrogate the new direction, which underpins Recommendation 1 above.
Proposed principles in the Bill

We offer comments on two aspects of the proposed principles – their content, and how they would be implemented. 

The list of what is now at least 22 proposed principles is very long. We agree they all have relevance, but it is not clear they constitute a well thought out whole rather than retrofitting extra principles to signal recognition of recent events. We are concerned that including too many principles may dilute their overall impact, both as individual principles and collectively. The Discussion Paper alludes to a problem the principles are intended to fix overall, but the sections on individual principles are missing clear problem statements to ground each idea. Despite the number, there are also clear gaps.

As stated in our previous submission, we strongly believe the ‘lived experience’ principle should be strengthened in a new Bill to explicitly embed co-design in all elements of systems, policies, procedures, settings, programs, and service delivery models within the mental health and wellbeing service system. An additional principle should ensure all mental health and wellbeing services are accessible, inclusive, and responsive to the needs of all members of the community, including people with disability. The principles should also explicitly recognise the compounding effects – not just cumulative effects – of intersectional barriers and establish a duty to respond to needs proportionally and equitably. Coordination and collaboration between services is essential to breaking down the silos that often reduce the effectiveness of supports and this principle requires specific dedicated attention to transferring it from legislation into action within frontline services. People should be partners in their mental health supports with, on a case-by-case basis, involvement of appropriate informal supporters such as family or friends.  

As also emphasised in our previous submission, we strongly believe the ‘least restrictive’ principle should go further with a clear commitment to reducing and eliminating the use of restrictive practices across all settings. We believe the current connection between restrictive practices and safety in the Act should be removed. Commonsense actions to genuinely ensure the safety of a person or others should not be categorised as restrictive practices because this tends to provide a ‘cover’ that legitimises all use of restrictive practices including those for convenience, resource minimisation, punishment, and similar nefarious purposes. The former and the latter should be clearly demarcated to ensure urgent steps are taken to eliminate the latter.

A further essential principle is to support people to maintain connection with their ordinary valued roles, routines, and relationships in life, and, where unavoidable, to minimise any period of disconnection. Such a principle would support recovery through preserving dignity and autonomy, implementing supported decision-making approaches, maintaining ongoing inclusion in their community, and safeguarding valued roles, such as employment. This principle should apply in both inpatient and outpatient settings. 

Recommendation 3: The proposed Mental Health and Wellbeing Bill principles should be revised through a genuine co-design process to ensure they constitute a fit-for-purpose whole and to address gaps, including, but not limited to: 
· a commitment to co-design; 
· a principle to embed accessibility, inclusion, and responsiveness in all services; 
· recognition of intersectional barriers; 
· a clear endorsement of working to reduce and eliminate the use of restrictive practices; and 
· a principle to support people experiencing mental ill-health to maintain their connections with their ordinary valued roles, routines, and relationships in life, and, where unavoidable, to minimise any period of disconnection.

Enshrining principles in legislation is only one step; translating these into actions presents additional challenges, and this is an area we believe requires further examination. It is not clear the extent to which the proposed principles will be standalone or fully integrated into other provisions in the Bill. Attention also needs to be given to how the principles are used in decision-making. As highlighted in the Discussion Paper, many of the principles will come into conflict with other principles in various circumstances and contexts. Indeed, it may be that attempting to insert an extensive and highly specific set of ‘one-size-fits-all’ principles into a broad and diverse service system is a suboptimal approach that sacrifices individual nuance. The system needs to work well for people with a full range of intersectional experiences, such as people who experience psychosocial disability due to mental ill-health, people with disability who experience co-occurring mental ill-health, First Nations people, people from culturally and linguistically diverse (CALD) backgrounds, LGBTQIA+ community members, people living in regional and rural locations, and others. 

For further example, the guiding principles that are applicable to the interactions of a victim-survivor of intimate partner violence with mental health supports will be different to the guiding principles applicable to the interactions of the perpetrator with the same supports (to be clear, this is not a reference to judgement or punishment, which is the purview of the justice system, but to promoting effective behavioural change and de-escalation). It is not clear the description of assertive positive rights-based supports or the current conceptualisation of various principles, such as dignity, autonomy, and control, allow an appropriate degree of nuance to be effectively implemented in the latter case. The use of the word ‘control’ as a beneficial principle easily becomes confused when juxtaposed with the increasing recognition of ‘coercive control’ as a form of family and domestic violence.

Practitioners will require clear guidance on how to navigate conflicts, how to ‘test’ possible options to resolve such conflicts, and how to balance competing principles and interests within decisions. This will be particularly pertinent for the ‘wellbeing of dependents’ principle as it applies to children and to adults with disability deemed to be dependents of their parent/s. While many parents act in the best interests of adults with disability, others do not; or, indeed, despite having good intentions, they may still cause harm to their adult child, for example through using restrictive practices. It may also be necessary for the Bill to state that no one principle is absolute and that no hierarchy of principles is intended to be inferred by the order in which they appear. Alternatively, it may be useful to consider the core values that underpin the principles, rather than the specific principles, and, therefore, guide decision making in terms of the outcome most closely aligned with these core values.

Recommendation 4: Recognising the limitations of specific, ‘one-size-fits-all’, principles, the Mental Health and Wellbeing Bill should address how they will be effectively implemented, including, but not limited to, how they will be translated into actions, how they will be used in decision-making, and how conflicts between principles will be navigated when they arise. If these questions cannot be adequately resolved, an alternative approach should be sought. 

Prevention of harm principle

There is a high degree of complexity inherent in establishing and implementing a ‘prevention of harm’ principle and we do not believe these complexities are sufficiently drawn out in the Discussion Paper. To reiterate our view above, we believe SALRI should be commissioned to take a fresh look at these proposals. A range of potential adverse consequences are not mentioned, nor how they would be mitigated. ‘Harm’ itself is not defined; something which is not a mere technical detail but fundamental to the effect of the principle and to preventing a ‘slippery slope’ in the erosion of rights for people already experiencing heightened vulnerability. If the definition is narrow, the effect will be quite different compared to an expansive definition. The mention of ‘risks due to poor self-care’ implies the latter but this is not clearly articulated. Despite stating the solutions to conflicting rights will ‘uphold the rights of all parties’, it is not clear if or how this will always be possible in the broader context of a ‘prevention of harm’ principle as proposed. While some analysis is presented about broader impacts on policy, plans, and service design, the complex issue of consent appears to be overlooked.

Although the tension between the rights of the individual and the protection of the community is mentioned, this requires a deeper and broader examination informed by real world scenarios. It is also a tension that is present in many other areas of legislation but addressing this consistently and ensuring all systems can work well together is overlooked in the Discussion Paper. It appears the intent will be to apply different provisions depending on whether a person is deemed to be a risk to themself or a risk to others, for example when considering how ‘dignity of risk’ is or is not upheld. But without examples, it is hard to assess the impact of this and, therefore, the likelihood of creating unintended adverse consequences is high. Similarly, the spatial and temporal nuances of both the ‘prevention of harm’ principle and the ‘dignity of risk’ principle appear to be overlooked. 

Although written in the context of the National Disability Insurance Scheme (NDIS) Review, our Conversation Series paper Balancing natural and formal safeguards for effective oversight can usefully inform considerations about a ‘prevention of harm’ principle and a ‘dignity of risk’ principle. The paper presents a conceptualisation of ‘Taking risk safely (instead of making safety risky)’ that reframes how to approach risk and ‘duty of care’ via ‘high road’ and ‘low road’ pathways. We can take the reactive ‘low road’ where the context is a person’s mental ill-health, which is considered a ‘problem’ to be managed to ensure ‘safety’ through security measures resulting in custody-like arrangements that render the person invisible to their community. Or we can take the proactive ‘high road’ where the context is a person’s right to a meaningful valued life, and we build to this through ‘safeguards’ that enable opportunities leading to inclusive arrangements that lift a person’s participation and belonging in community life. It is the high road that provides the stronger assurance ‘bad’ things will not happen, and ‘good’ things will. Of course, in some instances – including those central to the Discussion Paper – it can be necessary to take both pathways at the same time in order to prevent harm, although the ‘low road’ approach should be applied on a fixed term basis (not indefinitely) and in such a way that ensures the person’s progress on the ‘high road’ is not being pushed backwards. 

Recommendation 5: The proposed ‘prevention of harm’ principle requires much deeper and broader consideration before being included in the Mental Health and Wellbeing Bill. The Office of the Chief Psychiatrist should involve people with lived experience, stakeholders, and experts in a focused examination of all facets of how such a principle would be applied as part of a new thorough process to co-design the Bill. 

Some comments on other new proposals

Below, we respond to some of the additional ideas raised in the Discussion Paper. We believe the best way to address concerns about the proposals would be to restart the process with a genuine co-design approach involving a diversity of stakeholders including people with lived experience. To assist in undertaking a co-design process, the Chief Psychiatrist may find our Guide to Co-designing with People with Disability, which was itself co-designed, helpful. Although focused on disability, its content is broadly applicable to co-design processes generally.

Broadly, we support the inclusion of a ‘suicide prevention’ principle in the Bill although recommend that further consideration be given to how this principle interacts with the use of restrictive practices, for example physical and environmental restraints. There is a risk of a perverse consequence whereby the use of these restraints increases because practitioners become oversensitive to perceived risk due to the application of this principle. The restrictive practice of chemical sedation or intensive use of medication while detained is also relevant to similar considerations, including the risks of a sudden withdrawal from medication when a person leaves a mental health setting. 

Similarly, we broadly support an increased focus on responding to the needs of people with severe and complex mental ill-health although we believe the language could be strengthened from ‘consider the needs of’ to ‘work with the person to act on their needs’. We also highlight that it is unclear the current shortfall in services and supports for people with severe and complex needs is due to a legislative deficiency. Rather, we again emphasise the urgent need for governments to invest in mental health services sufficiently to meet community demand. 

Regarding the intersectionality of mental ill-health and substance use and the creation of new care plan requirements, we support the proposed holistic and collaborative approach to break down existing silos of support. The use of the term ‘co-occurring’ is preferrable to ‘co-morbidity’ though, given the latter reinforces a Medical Model approach. 

We note the use of ‘neurodevelopmental disorders’ to combine intellectual disability and autism, reflecting the diagnostic group within the American Psychiatric Association Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition, (DSM-5). However, while these experiences can co-occur for some people, they are different. The Bill should recognise both intellectual disability and autism as distinct from the other, and focus on the intersectionality of these, separately or together, with experiences of mental ill-health. It is also unclear why the proposed principle only focuses on intellectual disability and autism but not cognitive disability, or, indeed, the intersectionality of both disability and neurodiversity with mental ill-health more broadly. To resolve this issue, the Office of the Chief Psychiatrist should directly engage with people with lived experience.

Inclusion of a mandatory ‘duty to warn’ in the Bill in place of the current permissive approach will require clear definitions and a provision for exceptional circumstances, including multidimensional risk situations where the person to be warned also presents a threat in order to avoid provoking escalations in violence. Further thought needs to be given to the form of a warning to ensure the recipient understands it, for example by using accessible communication options. Consideration also needs to be given to what additional supports accompanies a warning, such as access to mental health supports or a change in living arrangements. 

Recommendation 6: The Office of the Chief Psychiatrist should proactively work with all stakeholders, especially people with lived experience of mental ill-health, in a new process to co-design a fit-for-purpose Mental Health and Wellbeing Bill that addresses the myriad issues in the Discussion Paper.

Implementation, co-design of standards, and establishment of statutory committee

We strongly agree there will need to be appropriate mechanisms to support the implementation of a Bill once it becomes law. However, we recommend there be a separate process to genuinely co-design what these mechanisms are and how they operate. 

The Discussion Paper makes a couple of references to the creation of standards to support the implementation of the principles. Rather than these being developed and maintained by the Chief Psychiatrist as suggested, we strongly recommend a genuine co-design process to draw on the experiences, insights, and ideas of a broad range of stakeholders including people with lived experience. 

The Discussion Paper also suggests the existing Mental Health Human Rights and Coercion Reduction Committee become a statutory committee with a human rights focus. This may have merit but should be determined in the context of a broader holistic process to ensure all elements to support implementation are designed to work well together and avoid gaps. It is likely there will need to be separate approaches to guiding the implementation within mental health settings and for the provision of independent monitoring. 

Recommendation 7: The Office of the Chief Psychiatrist should proactively work with all stakeholders, especially people with lived experience of mental ill-health, to co-design appropriate mechanisms to support the effective implementation of a new Mental Health and Wellbeing Bill. 

Thank you again for the opportunity to provide feedback to this consultation. We are keen to discuss the issues raised above further. To arrange this, could your office please contact Mr Robbi Williams, CEO of JFA Purple Orange, on (08) 8373 8333 or robbiw@purpleorange.org.au. 

Yours sincerely






Robbi Williams
CEO
JFA Purple Orange
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